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|, Lara Maree Bennett, of Auckland, Accountant, swear that:

Introduction and overview of the application

1:1

1.2

1.3

1.4

1.5

1.6
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| am one of the receivers of Ebert Construction Limited (in
receivership and liquidation) (Ebert), together with John Fisk and
Richard Longman. | am authorised to swear this affidavit on behalf of

the receivers.

| have been a Chartered Accountant since 2006 and hold a current
Certificate of Public Practice. | am a member of Chartered
Accountants Australia and New Zealand (CAANZ) and am a CAANZ
Accredited Insolvency Practitioner (NZ).

| joined PwC in Auckland in 2001 and am currently an Executive
Director in the Restructuring Team. | have extensive experience in
insolvency, with a particular focus on receiverships, voluntary
administrations and liquidations. | have been the lead manager in a
number of extensive and complex insolvencies including the

Bridgecorp and Mainzeal receiverships.

Prior to joining PWC | spent four years as an accountant and finance

manager in the property development and construction sector.

| am therefore very familiar with insolvency issues in the construction

sector and the Construction Contracts Act 2002 (Act).
In this affidavit I
(@) explain the background to this Application; and

(b) detail the basis for the initial orders sought to facilitate the

prompt determination of the Application.

A further affidavit will be filed shortly which will provide additional

detail on the factual basis for the substantive orders.

This Application concerns $3.684 million held in a bank account by
Ebert. In this affidavit | call the bank account the Retention Account
and the funds held in the Retention Account upon our appointment as

receivers (excluding interest earned) the Fund.



1.8

1.8

1.10

1:11

The Fund represents retention monies held by Ebert on trust for
subcontractors on the terms specified in the Act. Accordingly, the
Fund is not available to meet the liabilities of Ebert to its creditors

generally — it is held on trust for certain of Ebert’s subcontractors.

Ebert is now in liquidation. It is not proceeding with its active projects.
Therefore, a number of issues have arisen regarding how the Fund

should be managed and distributed.
The most pressing of these issues are:
(a) who will manage claims to, and distribute, the Fund;

(b)  which subcontractors have a claim to the Fund and on what

basis; and

(c) how the Fund is to be distributed between valid claims from

subcontractors.

There may be other issues which will arise as claims to the Fund are
processed. However, these three issues are the most pressing as

the determination of these issues will enable:

(a) Subcontractors to have some certainty about what their

potential claim to the Fund would be; and

(b) a substantial amount of the Fund to be promptly distributed to

Subcontractors ideally by Christmas.

| am familiar with the retention provisions of the Act. Given my
background in the construction sector, | was heavily involved with
PwC's submissions to the Ministry of Business, Innovation and
Employment on the new retentions regime and providing advice to
our clients on the new retentions regime. In my opinion, the
legislation is not clear as to who will manage retentions held on trust
for subcontractors in the context of an insolvency and how those

funds are to be distributed.




1.13

1.14

To the best of my (and the other Receivers’) knowledge this is the
first insolvency to consider the application of the new retention regime

under the Act, since it came into force in March 2017.

In this affidavit, when | refer to “we” | mean John Fisk, Richard
Longman and me. | confirm that unless stated | have personal
knowledge or have reviewed the relevant facts or analysis detailed in
this affidavit.

Background to the Application

24

2.2

2.3

2.4

Background to appointment of Receivers

The background to this Application is the insolvency of Ebert. Ebert
is a construction company. It had two principal areas of operation —
construction of processing facilities (predominantly in the dairy sector)
and more general commercial construction (including multi-unit
residential construction). Ebert had been largely successful with the
processing side of the business over many years, but had mixed
performance in respect of its other commercial and residential

projects.

For a period prior to receivership, Ebert had been undertaking a
review of a number of its commercial and residential projects. At the
completion of the internal review process, Ebert's directors formed
the view that the impact of actual and anticipated losses on poorly
performing contracts was such that the continuation of trading was
not feasible despite the fact that there were a number of processing

projects which were in progress or scheduled to commence.

On 31 July 2018 the directors of Ebert passed a resolution requesting
that its bank, Bank of New Zealand, appoint receivers pursuant to its
general security agreement. Later that evening, John Fisk, Richard

Longman and | were appointed receivers of Ebert.

To give some indication of the scale of Ebert's business prior to
receivership, it had 15 active project sites nationwide and offices in
Auckland and Wellington. It employed approximately 100 staff and

had a forecast turnover for the year to 31 March 2019 of $171 million.
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2.5
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2.0

2.8

Initial investigations by Receivers

Subsequent to our appointment, we analysed Ebert's 15 active
projects including engaging with contract principals in order to
establish whether it was feasible for work to recommence. It became
apparent from this analysis that due to the financial and/or completion
status of the projects and capital requirements, it was not feasible for
work to recommence. This is detailed in our first report to creditors
dated 28 September 2018, annexed and marked “A”. As a result,
control of all 15 active project sites was returned to the principals or

other contractors.

On 3 October 2018 David Ruscoe and Timothy Downes of Grant
Thornton (the Liquidators) were appointed by the shareholders as
liquidators of the company. The Liquidators have consented to the

Receivers continuing to act as agents of Ebert.
The Fund

The Act provides that where Ebert intends to withhold sums which
would otherwise be required to be paid under a commercial
construction contract (CCC) entered into after 31 March 2017 to a
subcontractor, those funds must be held on trust for the

subcontractor.

Ebert had been placing funds in a separate bank account (the
Retentions Account) in respect of retentions held on CCCs entered
into after 31 March 2017, in accordance with the Act. Its practice was

as follows:

(a) The subcontractor would raise a claim for payment based on

the prior period (generally the previous month).

(b) Ebert would consider whether the claim was in accordance with
what it considered was owing under the CCC.

(c)  Once Ebert had determined how much it considered was
payable under the CCC, it created a Buyer Created Tax Invoice
(BCTI), which recorded the amount to be paid to the

subcontractor and the amount which was being retained.

oy



2.9
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2.1

2.2

(d) Once the BCTls were processed and sent to the

subcontractors, Ebert would:

(i)  pay the amounts owing under the BCTIs to the

subcontractors; and

(i)  upon completion of a monthly reconciliation, transfer the
net movement in retention monies recorded as owing in
accordance with the Act from its general accounts to the
Retention Account.

In practice, as part of this reconciliation process, Ebert would
also consider what funds which were held in the Retention
Account could now be paid out to subcontractors. Accordingly,
there would generally be a single payment once a month into
the Retentions Account, following which the Retention Account
would hold all Ebert’s recorded retentions on CCCs subject to

the Act’s requirements.

However, in the month prior to the appointment of receivers, Ebert did
not complete this process.

Claims by subcontractors in May 2018

Ebert followed its usual processes up to 22 June 2018 in respect of
invoices for services performed up to and including in May 2018.

The last transfer of retention payments from Ebert's general account
to the Retention Account was on 22 June 2018. Following that
transfer, the amounts in the Retention Account comprised retentions
held (and reconciled) by Ebert up to the end of May 2018. | refer to
these as the Reconciled and Transferred Retentions.

Claims by subcontractors in June 2018

The process in respect of claims made by subcontractors in June was

not completed.
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2.13

2.14

2.15

(a) Ebert had determined how much it considered was payable
under the CCCs for claims made by its subcontractors in June
2018 and had created the requisite BCTls (the June BCTIs).

(b) The June BCTlIs recorded the amount to be paid to the
subcontractor and the amount which would be retained. | refer

to these as the Calculated but Not Transferred Retentions.
(c) However:

(i)  the amounts payable to the subcontractor under the June

BCTIs were (in most cases) not paid; and

(i)  no amounts were transferred from the general account to
the Retention Account in respect of the Calculated but Not

Transferred Retentions.
Claims by subcontractors in July 2018

Ebert did not commence the process for the month of July 2018 prior
to the appointment of receivers on 31 July 2018. That is Ebert did
not:

(a) complete the assessment of all claims and issuance of BCTls

for claims made by its subcontractors in July 2018;

(b) pay amounts to associated subcontractors in respect of those

services;

(c) calculate the confirmed retentions in respect of those services;

or

(d) pay any monies into the Retention Account relating to services
provided by its subcontractors that were claimed for in July
2018.

| refer to these as Uncalculated and Not Transferred Retentions.
The Fund — More Detail

As | mentioned above, the last deposit into Ebert’'s Retention Account

\J\K’C 7%

was on 22 June 2018. This means:



2.16
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2.18

(a) The Fund is funded from the Reconciled and Transferred
Retentions only. No monies relating to the Calculated but Not
Transferred Retentions or the Uncalculated and Not

Transferred Retentions were paid into the Retention Account.

(b) The Fund does not represent all the retentions Ebert was
entitled to hold in respect of commercial subcontracts entered
into after 31 March 2017 up to the date of appointment of

receivers.

Upon receivership Ebert’s financial accounts recorded “retentions
held” as being $9.324 million (excluding GST), including $4.466m
subject to the retention regime under the Act. This disparity from the
amount in the Fund is because Ebert's books reflect what the position
ought to have been in respect of retentions held on all subcontractors,
including those not subject to the retentions regime of the Act,
following the reconciliation relating to the month of July 2018 — that is
reconciled to remove amounts no longer to be held on trust and to

include the Calculated Retentions.

We have also identified 14 subcontracts for which Ebert may have
incorrectly recorded the CCC in its computer system as being entered
into prior to 31 March 2017 or failed to record a date. This meant:

(a) thatthe subcontract was incorrectly treated by Ebert as a
construction contract which fell outside the retentions regime of
the Act; and

(b) therefore retentions held by Ebert under those CCCs were not
paid into the Retentions Account at all.

| refer to these as Wrongly Classified Subcontracts. The relevant
retentions total $0.17m.

Upon our appointment as Receivers, the balance of the Retention
Account was $3,684,316.15 comprising:

(a) the Fund totalling $3,678,832.53; and
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2:19

2.20

2.21

(b) interest earned on the Fund of $5,483.62. (Interest earned on
the Fund until 30 June 2018 was returned to Ebert’'s general

accounts prior to our appointment.)

We have continued to hold the Fund and associated interest in the

separate account.

We have carried out significant work attempting to reconcile Ebert's
records, to establish which Subcontractors could have a claim to the
Fund (based on any of the Reconciled and Transferred Retentions,

Calculated but Not Transferred Retentions or Uncalculated and Not
Transferred Retentions) and the amount of any such claim. This

shows:

(a) 152 subcontractors could have a claim to the Fund pursuant to
213 separate CCCs.

(b)  The claims to the Fund relate to 21 different Projects.
The 21 Projects were at various stages. By way of overview:

(@) Ten Projects had achieved Practical Completion or Taking Over
(including one of the active projects); nine of which are still
within contractual defects notification periods. This means the
projects were completed to the point where the building could
be considered ready for use for its intended purpose (as
defined under the relevant contract). Generally, the term
“Practical Completion” is used for commercial and residential
construction whereas “Taking Over” is the term used in respect
of processing plant buildings in the dairy sector. In both cases
the achievement of these milestones would trigger
commencement of the contractual defects notification period for

the works.

(b) Eleven Projects had not achieved Practical Completion or
Taking Over at the time of Receivership: Some were 95%
completed, others had only just commenced or were at various

mid stages. One project was days from Taking Over and
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subsequently achieved this with the co-operation and

assistance of the Receivers.

2.22 It is unclear whether we, as Receivers appointed by a secured
creditor under a security agreement, could manage and distribute the
Fund, given that it is held by Ebert as trustee. Even if we could, a

number of practical and legal issues then arise. For example:

(a) There is no guarantee that our appointment as receivers will
continue until the Fund is distributed. If our appointment as
Receivers came to an end, so would any ability we had to
manage the Fund. This would cause significant practical issues
for distribution of the Fund and may require significant
duplication of work (and therefore increased cost) by the

Liquidators or any other party appointed to administer the Fund.

(b) The Fund could not be generally applied to the indebtedness of
the appointing secured creditor, as Ebert did not have beneficial
ownership of the Fund. This could raise a question as to
whether we would be acting for a proper purpose if we were to
try to distribute the Funds to the subcontractors.

(c) There will invariably be costs associated with distributing the
Fund. In the absence of a court order, it is not clear from the
Act that we would be able to deduct our costs in administering
the Fund from the Fund itself. However, as Ebert’s creditors
(save for subcontractors) will not receive the benefit of the
Fund, there may be objections to the receivers’ costs in
managing the Fund being deducted from the general pool of
assets, to the detriment of Ebert’s general creditors. This
leaves the Receivers in a position where costs are being
incurred, but our ability to deduct these costs from the assets of

Ebert (being the Fund or other assets) is not clear.

2.23 It is for these reasons that we consider it prudent to make this
Application.
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Orders as to service and timetabling to an urgent hearing

3.1

3.2

3.3

3.4

As one would expect, the collapse of Ebert has caused significant
financial pressure on its subcontractors. At the time we were
appointed as receivers, Ebert owed its trade creditors (including
subcontractors) approximately $24.517 million (including GST) for
trade invoices and BCTlIs and a further $9.324m (plus GST) for
subcontractor retentions. We are conscious of the need to pay any
valid claims to the Fund promptly, to alleviate some of this financial
pressure. For this reason, we have requested that the matter be
heard urgently so that payments can be made out of the Fund ideally

before Christmas.

We have been in ongoing discussions with a number of Ebert's
subcontractors and the Principals in respect of each of Ebert's 15
active projects.

General communication with the subcontractors and trade creditors

has been in three forms:

(a) by publishing information to PricewaterhouseCoopers (PwC)
webpage dedicated to the Ebert Construction receivership

https://www.pwc.co.nz/ebert (the Website);

(b) by email, where an email address is provided; and
(c) by post.

We posted the initial creditor claim forms to subcontractors and asked
them to respond providing us with (amongst other information) an
email address as a contact. Of the 152 Subcontractors, 97 have to
date provided an email address to the Receivers for the purpose of
communication in the receivership. We have email addresses for a
further 54 Subcontractors obtained from a review of the contract
documents, including the subcontract agreement, most recent BCTI
or contact schedule provided to the Principal upon completion of the
Project. Accordingly, | believe we have email addresses for 151 of

the 152 Subcontractors, and a postal address for the remaining one.



3.5 We have been in active contact with 20 of the 21 Principals to the
relevant Projects by email and have an email address for the

remaining one.
3.6 Therefore, | believe that service of the Application by:

(a) publishing the Application and associated Court documents

(including affidavits and memoranda) on the Website;

(b) emailing Principals and Subcontractors for whom we have an
email address to advise of the Application and providing a link
to the Website; and

(c) for the Subcontractor for whom we do not have an email
address, or for any Subcontractors or Principals for whom an
email is returned undelivered, couriering a letter to their
registered office or last known address advising of the
Application and informing them that the Application and

associated documents are available on the Website;

will most likely bring the Application to the attention of all of the
affected Principals and Subcontractors.

3.7 We have already contacted 12 Subcontractors who have claims to
approximately 47% of the Fund, to inform them of the intended
Application. None indicated an objection to the Receivers seeking
appropriate orders from the Court to facilitate distribution of the Fund
and a number have indicated a willingness to provide funding support
to enable the application process in the event alternative funding

cannot be secured.

Sworn at Auckland

on 23 October 2018 %

//L’aracMa/Tée Bennett

Il

before me: A Solicitor of thg’High Court of
New Zegaland

Natasha Louise Kuypers
Solicitor, Auckland
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This is the exhibit marked “A” referred to in the annexed
Affidavit of Lara Maree Bennett sworn at Auckland this
23td day of October 2018 before me:

Natasha Louise Kuypers
Solicitor, Auckland

Solicitor of thg High Court of New Zealand
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